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Why make a Will?
A Will simply helps to ensure that the needs of those you care for (i.e. your family, friends, charities or
even your pet) are met in accordance with your wishes, when you die. A Will can be designed to
include a variety of requests including (but not limited to):
- the distribution of your wealth and assets to your family members;
- the provision for children or adults with special needs or disabilities;
- the guardianship of your minor children;
- meeting your charitable objectives; and
- the care for your beloved pets.
In short, a Will gives you control over who gets your wealth and assets when you die.

Who will get my wealth and assets if I die without a Will?
In Western Australia if you die without a Will (or a valid Will) then the Court will need to appoint an
Administrator and your assets and wealth will be distributed in accordance with a strict set of legal
rules (under the Administration Act 1903).
The major disadvantages of dying without a Will are that:
- the law sets out how your wealth and assets will be divided, NOT you;
- it may be more costly to finalise your estate as there are more formalities and paper work; and
- you do not get to choose who will manage your estate (whereas under a Will you appoint an
executor(s) to do this).
[’estate’ means all your real and personal assets.]

Is it solely up to me whom I leave everything to in my
Will?
A person has the right to determine who benefits under his or her will. However, if a will is unfair
because the deceased left out dependents (that is, eligable claimants) he or she has a duty to provide
for, the will may be challenged.
In Western Australia, the Family Provision Act 1972 enables the Supreme Court of Western Australia
(Court) to change, override or vary the terms of a Will (or the terms of the Administration Act where
there is no Will).
To apply under the Family Provision Act, a person must be one of the following (an eligible claimant):
- the spouse of the deceased;
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- a former spouse or de facto partner who was receiving, or is entitled to receive maintenance
payments from the deceased;
- the defacto partner of the deceased;
- a child of the deceased;
- a grandchild of the deceased (in limited circumstances only);
- a parent of the deceased; or
- in limited circumstances; the step-children of the deceased.
The Court has a wide discretion based on the facts.

Do I need to review my Will?
Having a Will is one thing but having an up-to-date Will is another matter. There is a general reluctance amongst people to make a Will in the first instance, but it seems people are even more
reluctant to review and update it.
The fact is circumstances and relationships change which will impact on your Will.
Generally, people should review their Will every two or three years or whenever a major event occurs
in their family, their assets or the taxation laws. Regular review of your Will ensures that it is up to
date with your life and also current legislation.
While there are many circumstances in your life that may prompt the need for a review of your Will,
the following are some reasons you should contact a solicitor and discuss updating your Will:
- if you change your name, or anybody named in the Will changes theirs;
- the purchase or sale of a significant asset;
- the death of a family member or of people you have nominated as executors or beneficiaries;
- the birth of a child or grandchild;
- marriage or divorce; or
- an inheritance or significant change to your financial circumstances.

Enduring Power of Attorney (EPA)
What is an EPA?

An EPA is a legal agreement whereby a person (the attorney) is appointed to act on your behalf (as the
donor) in relation to your assets, property and affairs.

Why make an EPA?

By making an EPA, you are choosing who you want to manage your financial and legal affairs when
you need them to and / or when you lose mental capacity.
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It is important to know that if you become mentally incapacitated your spouse/partner or close family
member is not automatically entitled to act on your behalf. If you do not have an EPA and you lose
capacity, there may be no one with legal authority to manage your affairs. This may mean that the
State Administrative Tribunal will need to appoint a manager for you.

When does an EPA commence?

An EPA can commence when you decide. It can commence:
- at the time you make it and continue in force if you lose mental capacity; or
- only where the State Administrative Tribunal declares you do not have legal capacity.

What can your attorney do?

Your attorney can lawfully do anything that you can do in relation to the management of your property
or finances, in accordance with your best interests.
These broad powers include selling, buying or leasing property (such as your house), making
investments, accessing cash (including bank accounts) and buying or selling shares.
An EPA is an important document and should be prepared and signed while you are in good health
and can take the time to consider who will be your attorney.

Enduring Power of Guardianship (EPG)
What is an enduring guardian?

An enduring guardian is a substitute decision-maker of your choice with legal authority to make health
and lifestyle decisions on your behalf if needed, such as where you may live, the services you need,
what health care you receive, or consenting to medical and dental treatment.
[You can limit the types of decisions your enduring guardian can make. For example, you can authorise them to make treatment decisions but not decisions about where you live.]

Why appoint an enduring guardian?

An enduring power of guardianship can give you an element of control over your future. It can ensure
that if you become incapable of making these decisions for yourself your views and wishes are known
(you should discuss your wishes with your enduring guardian) and may be respected by your enduring
guardian.

When can your enduring guardian start making decisions?

The appointment of your enduring guardian takes effect only if you lose the capacity to make your
own health or lifestyle decisions. The enduring guardian’s powers only come into effect and remain
while you lack capacity to make decisions.
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Advance Health Directive (AHD)
An AHD is a legal document specifying your preferred future treatment decisions. You can only make
an AHD while you have capacity. Once you lose capacity you cannot (and no-one else can for you)
make an AHD.
If you do not make an AHD, a treatment decision will be made for you when you cannot make it.
The treatment decisions will be made by:
- your enduring guardian, if you have one;
- your guardian, if one has been appointed for you; or
- a person accountable for you (i.e. parent, spouse, child, sibling etc.)

Probate
What is Probate?

If there is a Will, probate is the process by which the Will is proved, by the Court, to be valid.
In order for an executor(s) to get authority to administer a deceased person’s estate they usually need
to obtain a document called a “Grant of Probate”. This document is the proof that your executor(s) are
authorised to administer your Will. To obtain a Grant of Probate the executor(s) must apply to the
Supreme Court.

What if there is no Will? - Letters of Administration

If someone dies without a Will an application will need to be made to the Supreme Court for Letters of
Administration.
The Letters of Administration can then be granted by Supreme Court to an appropriate person (usually
a beneficiary of the estate). That person(s) can then administer the deceased estate.

Disclaimer: Please note that the information provided in this Handout is general in nature and may not be applicable to your particular case. We
strongly recommend you seek professional advice to suit your circumstances.
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Contact Us
info@thewillprofessionals.com.au

